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The Applicant submitted an access to information request to the Prairie
North Regional Health Authority (PNRHA), which is now a part of the
Saskatchewan Health Authority (SHA). The PNRHA cited subsections
13(1), 13(2), 16(1)(a), 16(1)(b), 16(1)(c), 17(1)(d), 17(1)(e), 17(1)(P),
17(1)(g), 18(1)(c)(iii), and section 21 of The Local Authority Freedom of
Information and Protection of Privacy Act (LA FOIP) as its reasons for
withholding records from the Applicant. The Information and Privacy
Commissioner found that PNRHA/SHA did not meet its obligations under
section 8 of LA FOIP nor did it provide sufficient information to meet its
obligation under section 51 of LA FOIP. Since it did not meet its obligation
under section 51 of LA FOIP, he found that the PNRHA/SHA cannot rely
on the discretionary exemptions it claimed. Further, he found that the
mandatory exemptions claimed by PNRHA/SHA did not apply. He also
found that the SHA did not demonstrate it conducted an adequate search for
records. Finally, he found that the SHA did not follow its own delegation
pursuant to section 50 of LA FOIP. He made a number of recommendations
including releasing the records to the Applicant.

| BACKGROUND

[1] In a letter dated June 13, 2017, the Applicant requested the following from the Prairie North
Regional Health Authority (PNRHA):

| am requesting information pertaining to the creation of the LIoydminster EMS BLS
and ALS Medical Protocols.

| am requesting copies of all emails, letters and any other relevant documents
between the following parties related to the above request:

Ministry of Health — Saskatchewan
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[2]

[3]

[4]

[5]

[6]

Ministry of Health - Alberta

Prairie North Health Region

Alberta Health Services

Saskatchewan College of Paramedics

Alberta College of Paramedics

Saskatchewan College of Physicians and Surgeons
Saskatchewan Emergency Medical Services Association

The time period is from June 1, 2013 to the current date.

In a letter dated September 29, 2017, PNRHA responded to the Applicant. It enclosed some
documents, but refused the Applicant access to the remainder of the records. It cited
subsections 13(1), 13(2), 16(1)(a), 16(1)(b), 16(1)(c), 17(21)(d), 17(1)(e), 17(1)(F), 17(1)(9),
18(1)(c)(iii), and section 21 of The Local Authority Freedom of Information and Protection

of Privacy Act (LA FOIP) as its reasons for withholding the records.

On December 4, 2017, PNRHA amalgamated with other former regional health authorities
to form the Saskatchewan Health Authority (SHA). Even though PNRHA processed the

access to information request, the SHA has inherited responsibility for this review.

On December 18, 2017, the Applicant appealed to my office. On January 15, 2018, my
office notified both the Applicant and the SHA that it would be undertaking a review. On
February 12, 2018, my office received the records at issue and the Index of Records. The
SHA identified the third parties in its Index of Records. On May 4, 2018, my office

requested submissions from the third parties.

According to its Index of Records, the SHA is relying on subsections 13(1)(b), 13(1)(c),
13(2), 15(1)(a), 15(1)(b), 16(1)(a), 16(1)(b), 16(1)(c), 17(1)(d), 17(1)(e), 17(1)(f), 17(1)(9),
18(1)(c)(iii), and 21 of LA FOIP to withhold records from the Applicant.

RECORDS AT ISSUE

At issue are 34 records, mostly email exchanges. Some of the emails have attached

documents (such as letters and briefing notes).
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[7]

[8]

[9]

[10]

[11]

DISCUSSION OF THE ISSUES

Do | have jurisdiction to review this matter?

The SHA is a local authority as defined by subsection 2(f)(xiii) of LA FOIP. Therefore, |

have jurisdiction to review this matter.

Did the PNRHA/SHA meet its obligations under section 8 of LA FOIP?

Section 8 of LA FOIP provides as follows:

8 Where a record contains information to which an applicant is refused access, the head
shall give access to as much of the record as can reasonably be severed without
disclosing the information to which the applicant is refused access.

When a local authority receives an access to information request, it must complete a line-
by-line analysis of the responsive records to comply with section 8 of LA FOIP. Through
this analysis, the local authority is required to determine where a mandatory or
discretionary exemption applies and sever those specific portions of the records. Then, it

is to release the remainder of the record to the Applicant.

With the exception of two records at issue, upon which the PNRHA redacted portions of
the record and released the remainder (Records “DF1” and “CT49”), it took a blanket
approach to withholding the records at issue. In other words, instead of conducting a line-
by-line review of each record to apply exemptions to only portions of the records, the
PNRHA withheld records in full. This approach does not comply with section 8 of LA
FOIP.

The rule is exceptions to the right of access should be limited and specific. This is supported
by a number of Supreme Court of Canada and Federal Court of Appeal decisions. In
addition, the Saskatchewan Court of Appeal also took a similar approach in General
Motors Acceptance Corp. of Canada v. Saskatchewan Government Insurance (1993),
which provides at paragraph [11]:
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[12]

[13]

[14]

The Act’s basic purpose reflects a general philosophy of full disclosure unless
information is exempted under clearly delineated statutory language. There are
specific exemptions from disclosure set forth in the Act, but these limited exemptions
do not obscure the basic policy that disclosure, not secrecy, is the dominant objective
of the Act. That is not to say that statutory exemptions are of little or no significance.
We recognize that they are intended to have a meaningful reach and application. The
Act provides for specific exemptions to take care of potential abuses. There are
legitimate privacy interests that could be harmed by release of certain types of
information. Accordingly, specific exemptions have been delineated to achieve a
workable balance between the competing interests. The Act’s broad provisions for
disclosure, coupled with specific exemptions, prescribe the “balance” struck between
an individual’s right to privacy and the basic policy of opening agency records and
action to public scrutiny.
Most of the records at issue are email exchanges, including some email exchanges between
the PNRHA and the Applicant, which were withheld in full. This included headers, footers
and the body of emails. If PNRHA had undertaken a line-by-line analysis that is required
by section 8 of LA FOIP, it would have been able to protect what was necessary and yet
make available to the Applicant a greater number of records that clearly do not qualify for

exemption.

| find that the PNRHA/SHA has not met its obligations under section 8 of LA FOIP.

Is the PNRHA/SHA able to rely on any discretionary exemptions?

Discretionary exemptions are the exemptions introduced with the wording “A head may
refuse...” in LA FOIP. This means that the local authority has the option to withhold or
release information. The head of the local authority should exercise his or her discretion
when deciding whether to apply the exemption. Some factors that should be taken into

account when exercising discretion include:

e the general purposes of the Act (i.e. local authorities should make information
available to the public, and individuals should have access to personal information
about themselves);

e the wording of the discretionary exception and the interests which the exception
attempts to protect or balance;

e whether the applicant’s request may be satisfied by severing the record and
providing the applicant with as much information as is reasonably practicable;
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[15]

[16]

[17]

e the historical practice of the local authority with respect to the release of
similar types of records;

e the nature of the record and the extent to which the record is significant or
sensitive to the local authority;

e whether the disclosure of the information will increase public confidence in the
operation of the local authority;

e the age of the record;
e whether there is a definite and compelling need to release the record; and

e whether the Commissioner’s recommendations have ruled that similar types of
records or information should be disclosed.

Applying discretionary exemptions in a blanket approach suggests that the local authority

has not exercised it discretion.

PNRHA applied subsections 13(2), 15(1), 16(1)(a), 16(1)(b), 16(1)(c), 16(1)(d), 16(1)(e),
17(1)(d), 17(1)(e), 21(a), 21(b), and 21(c) of LA FOIP. These discretionary exemptions
appear to have been applied in a blanket fashion. In its submission, the SHA indicated that
there is current litigation pending between it and the Applicant’s client concerning a
contractual dispute relating to ambulance services in LIoydminster. Previously there was a
dispute between the former health region and the Applicant’s client in approximately 2000.

The SHA asserted that the Applicant’s access to information requests are:

...aimed at gaining information pertaining to this dispute which is now scheduled to
proceed by arbitration. An arbitrator has already been appointed. Many of the records
that are sought were prepared in contemplation of this dispute or the previous one, to
develop a position in regards to that dispute, to obtain legal advice, to engage in
discussions with the Alberta provider and to help in contractual negotiations.

The SHA indicated that “the background that led to these FOIP requests” impacts the
positions that it has taken in regards to the production of certain documents. Explaining
the background that led to the Applicant making the access to information requests is not

enough to fulfill its responsibility pursuant to section 51 of LA FOIP, which provides:
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[18]

[19]

[20]

[21]

[22]

[23]

51 In any proceeding pursuant to this Act, the burden of establishing that access to the
record applied for may or must be refused or granted is on the head concerned.

In a review, the SHA has the obligation to persuade the Commissioner to decide that an
exemption applies to a record. In order to meet this obligation, the SHA should provide my
office with evidence and arguments in an effort to prove that an exemption applies to a

record.

In a review, the evidence may include the records at issue. The SHA has provided my
office with the records at issue. However, it provided no arguments except for explaining
that there is a contractual dispute between it and the Applicant’s client, which is

summarized above.

My office’s resource, IPC Guide to Exemptions, provides the tests that should be met in
order for an exemption to apply. In an email dated January 15, 2018, my office sent a link
to this resource to the SHA. To further assist the SHA, my office’s email also listed the

specific page numbers that outlines the tests for each exemption that the SHA cited.

The SHA did not provide any arguments as to how the test for each discretionary exemption
was met. Without any information as to how these discretionary exemptions apply, | cannot

find that any of these discretionary exemptions apply.

My office needs sufficient information to make it clear what and why exemptions are
applied in order for a review to be a reasonable exercise. | find that SHA has not provided

sufficient information to meet its obligation under section 51 of LA FOIP.

Is the PNRHA/SHA able to rely on mandatory exemptions?

Mandatory exemptions are introduced with the wording “A head shall refuse...”. This
indicates that there is no option but to refuse access to the information if the legislative
criteria are met. The mandatory exemptions that the SHA indicated it was relying on are
subsections 13(1)(b), 13(1)(c) and 18(1)(c)(iii) of LA FOIP. Since the SHA did not provide
arguments about how these three mandatory exemptions apply, then | must determine, on

the face of the records, if these three exemptions apply to the records.
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[24]

[25]

[26]

[27]

[28]

a. Does subsection 13(1)(b) of LA FOIP apply to the records?

Subsection 13(1)(b) of LA FOIP provides as follows:

13(1) A head shall refuse to give access to information contained in a record that was
obtained in confidence, implicitly or explicitly, from:

(b) the Government of Saskatchewan or a government institution

This provision is meant to protect information received in confidence from the Government
of Saskatchewan or a government institution unless the Government of Saskatchewan or

government institution consented to the release of the information or made it public.

The following two-part test must be met in order for subsection 13(1)(b) of LA FOIP to
apply:

1. Was the information obtained from the government of Saskatchewan or a
government institution?

2. Was the information obtained implicitly or explicitly in confidence?

SHA applied subsection 13(1)(b) of LA FOIP to the following records:

CT14
CT21
CT44
ST1
DF1
DF3

Based on a review of the records, | find that subsection 13(1)(b) of LA FOIP does not
apply. This is because it appears that 1) the PNRHA/SHA is providing, not obtaining,
information, and/or 2) on the face of the records, it is not evident that the information was

obtained in confidence. Two examples are as follows:
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[29]

[30]

[31]

[32]

e Record CT21 is an email with an attachment sent by the PNRHA. It is not
information “obtained from the Government of Saskatchewan or a government
institution”. Therefore, | find that subsection 13(1)(b) of LA FOIP does not apply.

e Record ST1 is an email exchange between the Ministry of Health and the PNRHA.
Attached is a powerpoint presentation that was presented to the LIoydminster City
Council on March 24, 2014. The powerpoint presentation is available on the City
of Lloydminster’s website
(http://www.lloydminster.ca/ArchiveCenter/ViewFile/ltem/925). This suggests
that the PNRHA did not obtain such information in confidence but that the
information was intended for the public. I find that subsection 13(1)(b) of LA FOIP
does not apply.

| find that the SHA has not met its obligation under section 51 of LA FOIP. | find that
subsection 13(1)(b) of LA FOIP does not apply to the records listed at paragraph [27].

b. Does subsection 13(1)(c) of LA FOIP apply to the records?
Subsection 13(1)(c) of LA FOIP provides as follows:

13(1) A head shall refuse to give access to information contained in a record that was
obtained in confidence, implicitly or explicitly, from:

(c) the government of another province or territory of Canada, or its agencies,
Crown corporations or other institutions

The following two-part test must be met in order for subsection 13(1)(c) of LA FOIP to

apply:

1. Was the information obtained from the government of another province or
territory of Canada?

2. Was the information obtained implicitly or explicitly in confidence?
The SHA applied subsection 13(1)(c) of LA FOIP to the following records:

e ST2
e ST3
e ST4


http://www.lloydminster.ca/ArchiveCenter/ViewFile/Item/925
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[33]

[34]

[35]

[36]

[37]

[38]

Record ST2 is an email exchange between the SHA and the Government of Alberta. The
SHA is providing, not obtaining, information from the Government of Alberta. | find that
subsection 13(1)(c) of LA FOIP does not apply.

Record ST3 is an email exchange between the SHA and the Government of Alberta. The
SHA is providing, not obtaining, information from the Government of Alberta. | find that
subsection 13(1)(c) of LA FOIP does not apply.

Record ST4 is an email exchange between the SHA and the Government of Alberta, where
the SHA is providing, not obtaining, information from the Government of Alberta. I find
that subsection 13(1)(c) of LA FOIP does not apply.

c. Does subsection 18(1)(c)(iii) of LA FOIP apply to the records?
Subsection 18(1)(c)(iii) of LA FOIP provides as follows:

18(1) Subject to Part V and this section, a head shall refuse to give access to a record
that contains:

(c) information, the disclosure of which could reasonably be expected to:
(iii) interfere with the contractual or other negotiations of;

a third party;

In order for subsection 18(1)(c)(iii) of LA FOIP to apply, the local authority must
demonstrate to my office, pursuant to section 51 of LA FOIP, that the disclosure of the
information would interfere with contractual or other negotiations. This means that the
disclosure would obstruct or make much more difficult the negotiation of a contract or

other sort of agreement involving a third party.

As mentioned earlier, the SHA did not offer arguments as to how each exemption it cited
applied to each record. It only indicated that there is a contractual dispute between it and
the Applicant’s client and that dispute is set to proceed to arbitration. This information is
not sufficient for me to determine that subsection 18(1)(c)(iii) of LA FOIP applies to the

9
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[39]

[40]

[41]

records at issue. This is because the SHA has not explained how the disclosure of the
information would obstruct or make much more difficult, the negotiation of a contract or
other sort of agreement involving a third party. Therefore, on the face of the records, I must
determine if subsection 18(1)(c)(iii) of LA FOIP applies. Unless it is obvious in the records,
I cannot draw conclusions as to how the disclosure of the information in records would

interfere with contractual or other negotiations of a third party.

Before | proceed, though, I should note that the SHA identified third parties as having an
interest in the records at issue. My office contacted the third parties to request that they
provide a submission on their views on how subsection 18(1)(c)(iii) of LA FOIP applies to

the records at issue.

Two third parties indicated to my office that they did not object to the release of the records.
One third party, Alberta Health Services, indicated it objected to the release of the records
and agreed with the SHA’s application of 18(1)(c)(iii) of LA FOIP. It did not offer any
arguments on how subsection 18(1)(c)(iii) of LA FOIP applied to the records.

On the face of the records, | must determine if subsection 18(1)(c)(iii) of LA FOIP applies
to the records. The SHA applied subsection 18(1)(c)(iii) of LA FOIP to the following

records:

CT8

CT11
CT12
CT13
CT14
CT15
CTl6
CT29
CT34
CT36
CT38
CT44
CT45
CT46
CT49
GK5

10
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[42]

[43]

[44]

[45]

[46]

e STI10

Based on a review of the records, I find that subsection 18(1)(c)(iii) of LA FOIP does not
apply to the records. Presumably, the third party whose interests that the SHA is attempting
to protect by claiming subsection 18(1)(c)(iii) of LA FOIP is Alberta Health Services.
However, | cannot determine on the face of the records how the disclosure of the
information in the above records would interfere with Alberta Health Services’ contractual

negotiations or other negotiations.

| find that SHA has not met its obligation under section 51 of LA FOIP. I find that
18(1)(c)(iii) of LA FOIP does not apply to the records listed at paragraph [41].

Did the PNRHA/SHA conduct an adequate search?

Section 5 of LA FOIP provides an Applicant the right of access in the possession or control

of a government institution:

5 Subject to this Act and the regulations, every person has a right to and, on an
application made in accordance with this Part, shall be permitted access to records that
are in the possession or under the control of a local authority.

LA FOIP requires that a local authority demonstrate that it has conducted a reasonable
search to locate the responsive records. A reasonable search is one in which an employee,
experienced in the subject matter, expends a reasonable effort to locate records which are
reasonably related to the request. A reasonable effort is the level of effort you would expect
of any fair, sensible person searching areas where records are likely to be stored. What is

reasonable depends on the request and related circumstances.

When conducting a review of a local authority’s search efforts, details are requested that
help my office understand the local authority’s search strategy and the level of effort made
to locate the records responsive to the Applicant’s access to information request. The

submission to my office should outline the search strategy conducted, which can include:

11
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For general requests — tie the subject matter of the request to the
departments/divisions/branches included in the search. In other words, explain
why certain areas were searched and not others.

Identify the employee(s) involved in the search and explain how the
employee(s) is experienced in the subject matter.

Explain how the records management system is organized (both paper & electronic)
in the departments/divisions/branches included in the search:

e Describe how records are classified within the records management
system. For example, are the records classified by:

alphabet
year
function
subject

e Consider providing a copy of your organizations record schedule and screen
shots of the electronic directory (folders & subfolders). If the record has
been destroyed, provide copies of record schedules and/or destruction
certificates.

e Explain how you have considered records stored off-site.

e Explain how records that may be in the possession of a third party
but in the public body’s control have been searched such as a
contractor or information service provider.

e Explain how a search of mobile electronic devices was conducted (i.e.
laptops, smart phones, cell phones, tablets).

Which folders within the records management system were searched and
explain how these folders link back to the subject matter requested?

0 For electronic folders — indicate what key terms were used to search if
applicable.

On what dates did each employee search?
How long did the search take for each employee?
What were the results of each employee’s search?

o Consider having the employee that is searching provide an affidavit to
support the position that no record exists or to support the details provided.

12
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[47]

[48]

[49]

[50]

[51]

[52]

For more on this, see the IPC resource, Using Affidavits in a Review with
the IPC available on our website.

The above list is meant to be a guide. Providing the above details is not a guarantee that
the IPC will find that the search efforts were reasonable. Each case will require different

search strategies and details depending on the records requested.

In its submission, SHA indicated that the PNRHA searched the emails of six employees. It
did not explain PNRHA’s search strategy. For example, it did not explain who these six
employees are and why they were chosen to conduct a search for records. Providing such
information can help in persuading my office that the PNRHA conducted an adequate

search for records.
The SHA indicated that PNRHA used the following keywords to search emails:

Protocols, Lloyd

EMS, Lloyd, “Single set”

WPD, Lloyd, ALS or BLS, protocol
Protocols, Lloyd, ALS

Protocols, Lloyd, EMS

When | consider the Applicant’s request, | find that the above search terms to be

appropriate.

The SHA did not elaborate if PNRHA searched for any other electronic records such as
records stored in an electronic document repository, case file management system, or stored
locally on individual employees’ hard drives. Therefore, | cannot find that the PNRHA

conducted an adequate search for electronic records.

The SHA then said PNRHA searched the hard copy files of eight employees. It did not
elaborate on who the above individuals are, where each of them searched, and what the
outcome of the search was. The records provided to my office was only emails with
attachments. Based on a review of the records provided to my office, there appears to be
no records resulting from the search through its hard copy files. It would have been helpful

to explain how the records management system is organized (both paper and electronic),

13
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[53]

[54]

[55]

[56]

[57]

how records are classified, which records were searched, and why it searched those

particular records.

The SHA also indicated that PNRHA searched the “Regional Administration files” but it
did not elaborate what these files are, how PNRHA searched through these files, and the
outcome of PNRHA’s search.

Overall, based on the scant information provided to my office of its search for records, |

cannot find that PNRHA conducted an adequate search for records.

Does the PNRHA/SHA have a delegation in place to ensure compliance with LA
FOIP?

The head of a local authority is responsible for making decisions under LA FOIP. The
head may delegate its powers to one or more officers or employees of the local authority

pursuant to section 50 of LA FOIP, which provides as follows:

50(1) A head may delegate to one or more officers or employees of the local authority
a power granted to the head or a duty vested in the head.

(2) A delegation pursuant to subsection (1):
(a) is to be in writing; and
(b) may contain any limitations, restrictions, conditions or requirements that the
head considers necessary.

Itis important that all delegated officers or employees know and understand their delegated
responsibilities. It is also important that others in the organization understand that only
those with delegated responsibilities under LA FOIP should be carrying out those duties

and functions.

The SHA has a written delegation pursuant to section 50 of LA FOIP, which came into
effect on December 4, 2017. It indicates that the Vice President, Infrastructure, Information
and Support is the head and lists the Privacy Officers who are responsible for carrying out
duties and functions under LA FOIP. It does not appear that neither the head nor any of
the officers or employees of the SHA with delegated responsibility was involved in

14
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[58]

[59]

[60]

[61]

[62]

[63]

[64]

[65]

[66]

preparing the records, index of records, or the submission for this review. | find that the
SHA has not followed its own delegation pursuant to section 50 of LA FOIP.

FINDINGS

| find that the PNRHA/SHA has not met its obligations under section 8 of LA FOIP.

| find that the SHA has not provided sufficient information to meet its obligation under
section 51 of LA FOIP.

Because the SHA has failed to meet the obligations under section 51 of LA FOIP, | find

that SHA cannot rely on the discretionary exemptions claimed.

I find that subsection 13(1)(b) of LA FOIP does not apply to the records listed at paragraph
[27].

I find that subsection 13(1)(c) of LA FOIP does not apply to the records listed at paragraph
[32].

I find that subsection 18(1)(c)(iii) of LA FOIP does not apply to the records listed at
paragraph [41].

| find that the SHA has not provided my office with enough information to conclude that

PNRHA conducted an adequate search for records.

I find that the SHA has not followed its own delegation pursuant to section 50 of LA FOIP.

RECOMMENDATIONS

I recommend that the SHA release the records to the Applicant.

15
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[67] | recommend that the SHA conduct another search for records, documenting its search
strategy, efforts, and outcomes of this search and that it provide the Applicant with any

additional records it locates.

[68] |recommend that the SHA ensure that it is following its own delegation pursuant to section
50 of LA FOIP and that either the head and/or its Privacy Officers are processing access to
information requests under LA FOIP and preparing the records, index of records, and

submissions in reviews with my office.

Dated at Regina, in the Province of Saskatchewan, this 27" day of July, 2018.

Ronald J. Kruzeniski, Q.C.
Saskatchewan Information and Privacy
Commissioner
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