Summary:

‘ Office of the
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Saskatoon Police Service

April 17, 2025

The Applicant submitted an access to information request under The Local
Authority Freedom of Information and Protection of Privacy Act (LA FOIP)
to the Saskatoon Police Service (SPS) for video recordings (videos) with
audio taken on a certain date at a certain location involving the Applicant.
SPS responded to the access to information request withholding two videos
in full pursuant to subsections 14(1)(c) and 28(1) of LA FOIP. At the
Applicant’s request, the A/Commissioner undertook a review of SPS’
decision. Upon review, the A/Commissioner found that SPS properly
applied subsection 14(1)(c) of LA FOIP to withhold the videos, including
audio, in full. As a result, the A/Commissioner did not need to consider
SPS’ reliance on subsection 28(1) of LA FOIP. Finally, the
A/Commissioner found that the absurd result principle did not apply in this
case. The A/Commissioner recommended that SPS continue to withhold the
videos including audio pursuant to subsection 14(1)(c) of LA FOIP.

BACKGROUND

[1] On October 28, 2024, the Saskatoon Police Service (SPS) received an access to information

request from the Applicant for the following:

RCMP Constable [sic] [Badge number] [Constable]’s cellphone video (Filename: x2
IMG 3090 NWIP 1186 [sic]) taken of [the Applicant] at [location] on July 30™, 2023,
and submitted to SPS as part of criminal complaint under occurrence [Occurrence
number] (R. v [Applicant]).

[2] On October 28, 2024, SPS sent a letter to the Applicant acknowledging receipt of the access

to information request, advised it was waiving the $20.00 application fee and requested

personal identification to confirm the Applicant’s identity.
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On November 12, 2024, SPS provided a letter acknowledging the Applicant’s

identification was received.

On December 5, 2024, SPS issued its section 7 decision to the Applicant, indicating it was
withholding access to the records in full pursuant to subsections 14(1)(c) and 28(1) of The
Local Authority Freedom of Information and Protection of Privacy Act (LA FOIP).

On January 20, 2025, my office received a request for review from the Applicant. The

Applicant requested the Acting Commissioner review the refusal of access to the record.

On February 3, 2025, my office notified both SPS and the Applicant that my office would
be undertaking a review of SPS’ application of subsections 14(1)(c) and 28(1) of LA FOIP.
My office requested SPS provide my office with a copy of the records and its index of
records by March 5, 2025, and its submission in support of the application of the
exemptions by April 4, 2025. The Applicant was also invited to provide a submission by
April 4, 2025, and was granted a one-week extension with a new due date of April 11,

2025.

On February 7, 2025, my office received the records in question from SPS and its index of

records. SPS consented to sharing the index of records with the Applicant on April 9, 2025.

Between February 27, 2025, and March 18, 2025, my office received three phone calls

from the Applicant noting his intention to “make representations to the Analyst.”

On March 27, 2025, SPS provided my office with its submission. SPS stated in this

submission that it is not to be shared with the Applicant.

On April 11, 2025, the Applicant provided my office with their submission.
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RECORDS AT ISSUE

The records at issue are two video recordings (videos) with audio: Video 1 - IMG 3090
(12 seconds) and Video 2 - NWJP1186 (47 seconds). SPS indicated the records were
withheld in full pursuant to subsection 14(1)(c) of LA FOIP for video and audio. SPS also
indicated that portions of the record were withheld pursuant to subsection 28(1) of LA

FOIP:
LA FOIP Exemptions Page No.
14(1)(c) All audio and video of Video 1 and Video 2
28(1) Portions of Video 1 and Video 2 (see below)
Video # Severance LA FOIP Exemption(s) Applied | Description
(Time)
Video 1- | 00:04-00:05 28(1) of LA FOIP Audio only
IMG 3090
00:08-00:08 28(1) of LA FOIP Video only
Video 2-| 00:10-00:10 28(1) of LA FOIP Audio only
NWJP1186
00:14-00:15 28(1) of LA FOIP Audio only
00:17-00:18 28(1) of LA FOIP Audio only
00:20-00:24 28(1) of LA FOIP Audio only
00:27-00:31 28(1) of LA FOIP Audio only
00:33-00:34 28(1) of LA FOIP Audio only

DISCUSSION OF THE ISSUES

Do I have jurisdiction?

SPS qualifies as a “local authority” pursuant to subsection 2(1)(f)(viii.1) of LA FOIP.

Therefore, I find that I have jurisdiction to conduct this review.

Did SPS properly apply subsection 14(1)(c) of LA FOIP?
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SPS withheld the video and audio of these two records in full under subsection 14(1)(c) of
LA FOIP. Subsection 14(1)(c) of LA FOIP provides:

14(1) A head may refuse to give access to a record, the release of which could:

(c) interfere with a lawful investigation or disclose information with respect to a
lawful investigation;

My office’s Guide to LA FOIP, Chapter 4, “Exemptions from the Right of Access”, updated
October 18, 2023 [Guide to LA FOIP, Ch. 4], at pages 54 to 56, provides the following
two-part test to determine whether subsection 14(1)(c) of LA FOIP applies:

1. Does the local authority’s activity qualify as a “lawful investigation”?
2. Does one of the following exist?

a) Could release of the following information interfere with a lawful investigation?

b) Could release disclose information with respect to a lawful investigation?

I will consider if the first part of the test is met.
1. Does the local authority’s activity qualify as a “lawful investigation”?

A “lawful investigation” is an investigation that is authorized or required and permitted by
law. The local authority should identify the legislation under which the investigation is
occurring. The investigation can be concluded, active and ongoing or be occurring in the

future (Guide to LA FOIP, Ch. 4, p. 54).

SPS asserted in its submission that “as a police service, many of the activities of the SPS
qualify as a lawful investigation” and that, “pursuant to subsection 36(2) of The Police Act,
1990 SPS has the authority to conduct lawful investigations. The Applicant provides an
SPS occurrence number in their access to information request. While the SPS does not
identify in its submission or on its website what an occurrence number means, the Royal

Canadian Mounted Police (RCMP) and various Canadian municipal police services define

4


https://rcmp.ca/en/corporate-information/publications-and-manuals/rcmp-2023-public-disclosure-occurrence-report
https://rcmp.ca/en/corporate-information/publications-and-manuals/rcmp-2023-public-disclosure-occurrence-report
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an occurrence as “any type of police-related event or activity that is entered into police

records management systems.” SPS also asserted that “the records were submitted to police

as evidence of an offence contrary to the Criminal Code of Canada (Criminal Code), SPS
also asserted that these records related to an investigation into two offences and that the
Applicant was charged with and convicted of criminal harassment (section 264 Criminal
Code) and failure to comply with a probation order (section 733.1 Criminal Code). As such,
the SPS asserted that the activities undertaken by the SPS qualify as a lawful investigation.

In past reports by my office, including Review Report 066-2020, I have found that an

investigation pursuant to a section of the Criminal Code qualifies as a “lawful
investigation.” I note that in this matter, criminal proceedings have already concluded, and
the Applicant was charged and convicted of the Criminal Code offences. As stated earlier
in this Report at paragraph [16], a concluded investigation would qualify for the first part
of this test.

In their submission, the Applicant said:

As we stated in our October 1%, 2024 application to the Supreme Court of Canada
pursuant section [sic] 58(1)(a) of The Supreme Court Act, it is a manner of public
policy that a person must be a naturalized Canadian in order to serve the Force (section
37(h) RCMP Act).

[The Applicant] was acting at the scene under provisions afforded to him by section
25.1(8) of the Criminal Code to conduct a lawful investigation of the complainant
[RCMP Constable]. As described by subsection 10, a person who commits an act or
omission that would otherwise constitute an offence is justified in committing it if a
public officer directs him to commit that act and the person believes on reasonable
grounds that the public officer has the authority to give that direction; and he believes
on reasonable grounds that the commission of that act is for the purpose of assisting
the public officer in the public officer’s law enforcement duties.

I maintain that the actions I look leading to my arrest by Saskatoon Police Service
(SPS) on August 2", 2023 were conducted in the name of peace keeping. ..

Upon appeal ([Appeal number]) September 6™, 2024 however, the accused was again
denied his right to a fair trial as this information being requested (IMG 3090
NWIJP1186) was again withheld from them.


https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html
https://oipc.sk.ca/assets/lafoip-review-066-2020.pdf
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A person ought not to be convicted of an offence where it is demonstrated that their
actions served the public good.

Although the Applicant’s above noted arguments do not specifically speak to the
application of subsection 14(1)(c) of LA FOIP, they do appear to confirm that an arrest by
SPS occurred, and a subsequent court proceeding followed which is consistent with what

SPS has asserted.

Based on the submission arguments of SPS and the Applicant and previous reports by my
office, I am satisfied that the matter before me qualifies as a “lawful investigation” and that

the first part of test is met. I will now look at the second part of the test.

2. Does one of the following exist?
a) Could release of the information interfere with a lawful investigation?

b) Could release disclose information with respect to a lawful investigation?

Section 14 of LA FOIP uses the word “could” versus “could reasonably be expected to” as
seen in other provisions of LA FOIP. The threshold for could is somewhat lower than a
reasonable expectation. The requirement for could is simply that the release of the

information could have the specified result. (Guide to LA FOIP, Ch. 4, p. 53).

Page 54 of the Guide to LA FOIP, Ch. 4, provides that it is only necessary for the local
authority to demonstrate that the information in the record is information with respect to a
lawful investigation to meet this part of the test. “With respect to” are words of the widest
possible scope; the phrase is probably the widest expression intended to convey some

connection between two related subject matters.

In its submission to my office, SPS asserted that the release of the videos (including audio)

could disclose information with respect to a lawful investigation stating that:

The Guide only necessitates that a local authority demonstrates that the information in
the record is information with respect to a lawful investigation to meet the second part
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of the test. As previously described, the records consist of two videos provided to police
to inform the complaint of criminal harassment.

Therefore, I do not need to consider if release would interfere with a lawful investigation.
SPS does not explain in its submission how the records relate to the Applicant’s charge
related to section 733.1 of the Criminal Code but does assert that the two videos are in
relation to the charge pertaining to section 264 of the Criminal Code. Therefore, I do not

need to consider if release would interfere with a lawful investigation.

The two videos show the Applicant in a certain location interacting in an altercation with
other individuals (complainants), which were provided to SPS to conduct a lawful
investigation of the Applicant for criminal harassment and failure to comply with a
probation order. The individuals in the videos made a complaint to SPS against the
Applicant. One of the individuals involved was an off-duty RCMP officer who provided
video footage to SPS as part of their complaint. From a review of the videos, it appears that
an altercation requiring investigation is occurring therefore, it aligns with what SPS has
asserted in its submission. I find that the release of information could disclose information

with respect to a lawful investigation. As such, I find that the second part of the test is met.

Before reaching my conclusion on subsection 14(1)(c) of LA FOIP, I must consider an
argument SPS raised in its submission to my office. SPS raised the absurd result principle
and asserted that “the Applicant may have been provided with a copy of the video footage
through criminal disclosure” and that “the Applicant has not provided evidence to support
that he is still in possession of the footage.” If the Applicant already had a copy of the
videos as a result of disclosure, it would be an absurd result to withhold them from the
Applicant now. However, it appears SPS is arguing that the absurd result principle does
not apply in this case as there is no evidence that the Applicant already has a copy of the
videos. To address this issue raised by the SPS, my office called the Applicant on April 3,
2025, and the Applicant verbally confirmed that he was never given an opportunity to view,
nor received a copy of, the records at issue at any time. The Applicant further asserted in

their submission that videos were not disclosed at any time
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In my office’s Review Report 239-2023, that also involved SPS, I stated the following

about the absurd result principle at paragraph [58]:

An “absurd result” occurs when a local authority applies an exemption to withhold
records that contradicts the purpose of LA FOIP. Past reports by my offices concerning
the similar legislation, The Freedom of Information and Protection of Privacy Act,
(such as Review Report 047-2022) states that the absurd result principle applies in the
following circumstances:

e The requester provided the information to the government institution;

e The requester was present when the information was presented to the
government institution; or

e The information is clearly within the requester’s knowledge.

As the Applicant has confirmed with my office that they never viewed or received a copy
of the record during the court proceedings, I agree with SPS that the absurd result principle

does not apply in this instance.

Turning back to subsection 14(1)(c) of LA FOIP, as both parts of the test have been met, I
find that SPS has properly applied subsection 14(1)(c) of LA FOIP to the two videos at
issue. I recommend SPS continue to withhold the two videos pursuant to subsection

14(1)(c) of LA FOIP.

As I have found that subsection 14(1)(c) of LA FOIP applies to the two videos including
the audio in their entirety, I do not have to consider subsection 28(1) of LA FOIP.

FINDINGS

I find that I have jurisdiction to conduct this review.

I find that SPS has properly applied subsection 14(1)(c) of LA FOIP to withhold the two

videos at issue.

I find that the absurd result principle does not apply in this instance.


https://oipc.sk.ca/assets/la-foip-review_239-2023.pdf
https://www.canlii.org/en/sk/skipc/doc/2022/2022canlii88450/2022canlii88450.html

REVIEW REPORT 010-2025

\% RECOMMENDATION

[35] I recommend SPS continue to withhold the two videos including audio pursuant to

subsection 14(1)(c) of LA FOIP.

Dated at Regina, in the Province of Saskatchewan, this 17" day of April 2025,

Ronald J. Kruzeniski, KC
A/Saskatchewan Information and Privacy
Commissioner



